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EB Reforming global economic rules and governance

The principle that inspires the 2030 Agenda for Sustainable Development, “leaving no one behind”, should be under-
stood as a cross-cutting approach that assesses public policies in terms of their distributive effects, in order to ensure
that they meet the needs of the most vulnerable social groups. That principle should be applied not only at the local
and national levels, where public policy is primarily defined, but also internationally, in order to guarantee that global
regulatory frameworks and norms are in keeping with the aim of building more inclusive and sustainable societies.

However, shortcomings and inconsistencies are ubiquitous in global rules. Most such rules have been developed in
ways that are hardly compatible with a fair distribution of development opportunities among countries and people.
Among the most important shortcomings, three deserve to be underlined (Alonso ef al., 2014):

B International policies and multilateral regulatory frameworks have been built, by and large, on the level playing
field principle, without consideration of the extraordinary diversity and heterogeneity of national capacities and
resources.

B Inanumber of areas, such as trade, finance, and intellectual property rights, multilateral regulatory frameworks
have substantially reduced the room for manoeuvre of national policies, limiting the ability of countries to
determine their own destinies.

B The process of liberalisation has been highly imbalanced, with deregulation already pushed too far in some
areas (financial markets, in particular) and costly shortcomings in others (such as international migration or tax
cooperation).

In order to address these shortcomings, major reforms to global rules are needed in very different areas (Alonso and
Ocampo, 2015; CDP, 2014). We focus here on two crucial issues that hinder the fiscal sovereignty of States in terms
of their ability to raise sufficient tax resources, to manage macroeconomic stability, and to fund the public policies
demanded by their societies. These are, on the one hand, the lack of appropriate international tax cooperation, and on
the other, the non-existence of a suitable mechanism for sovereign debt crisis resolution.

In a context of liberalized markets and mobile capital, the paucity of appropriate international coordination favours
tax competition among countries, encourages aggressive tax avoidance strategies by multinational corporations
(MNCs), allows tax evasion by wealthy individuals, and facilitates illicit flows and capital flight. These are all
factors that erode national tax bases, alter national taxation structures, and hamper the redistributive fiscal purposes
of States (OECD, 1998). Although the effects are global, immobile productive factors, impoverished people, and poor
countries are most affected by these shortcomings in international rules. Putting a halt to international tax evasion
and abusive tax avoidance requires a cooperative response at the global level, but international agreements on this
field, even if recently improved, are far from adequate.

At the same time, developing countries frequently go through periods of intense capital inflows and external debt
accumulation. Although many national factors may activate these processes (i.e., macroeconomic imbalances, tempo-
rary upsurges in investment opportunities, or simply speculative bubbles), conditions in international capital markets
generally associated with periods of excess liquidity are crucial for encouraging the dynamic of debt accumulation.
When the international conditions change, countries may fall into a situation of overhanging debt, making it difficult
to honour international financial liabilities. Following sovereign debt default, any new international financial sup-
port or agreement on debt restructuring subjects affected countries to acceptance of policy conditions agreed to by
lenders in an informal and exclusive mechanism (the Paris Club). As a result, lenders’ conditions are imposed with
limited respect to national sovereignty and the democratic demands of the indebted country, frequently implying
high social and human rights costs (Bohoslavsky and Raffer, 2017). This procedure of sovereign debt resolution is not
only unfair, imposing unequal distribution of costs to the detriment of the debtors and poor social sectors; it is also
inefficient, as negotiation processes tend to be long, segmented and open to discriminatory treatment among lenders.
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The issues here mentioned refer to two important areas where global responses are clearly imperfect and unfair,

exemplifying the international community’s inability to build governance mechanisms and rules consistent with
a level required by economic interdependence. These shortcomings generate costs in terms of both efficiency and
welfare at a global level, and they have perverse distributive consequences, benefiting a small group (the wealthiest)
and penalising the majority (the poorest countries and constituencies). Moreover, as the “Ricardian equivalence”
suggests, the two issues are tightly connected as levels of debt today compromises tax capacities in the future; and in

the opposite sense, expectations of future taxes can condition the level of debt issued today.

F3 International tax cooperation

The increase in international economic interdependence has important effects on national tax systems. Greater
mobility of taxpayers and taxable income, more complex structures of cross-border transactions (including within
companies), more sophisticated payment methods, and differences in regulatory frameworks and national institu-
tions — all in a context of limited international cooperation — affect the likelihood of countries designing a tax system
that is both sound and equitable. However, a tax system with those characteristics is essential to ensure that poor
countries are able to draw fully on domestic resources, have means for funding public policies, and reduce their
dependency on international aid. This is why it is vital to reinforce cooperation between countries in fiscal areas, and
to work more consistently in creating an international economic order that is subject to tax rules that clarify opaque

areas and close regulatory loopholes.

The 2030 Development Agenda incorporates these purposes into Goal 17, where it proclaims the need to improve
“domestic capacity for tax and other revenue collection”; and Goal 16, which underlines the need to “significantly
reduce illicit financial (...) flows”. Elsewhere, the Addis Ababa Action Agenda (AAAA) dedicates seven paragraphs
(23 to 29) to these same aspects, insisting on “scaling up international tax cooperation” and reaffirming that inter-
national tax cooperation “should be universal in approach and scope and should fully take into account the different

needs and capacities of all countries”.

In practice, in the absence of more effective international cooperation, it will be difficult to curb the race to the
bottom in corporation taxation, to limit tax avoidance, or to effectively combat tax evasion and capital flight. All
of these phenomena erode national tax bases, condition the tax system design and distort the distribution of the
tax burden among national social sectors. In other words, they limit the fiscal self-determination of States, which
denies one basic component of an internationalist theory of global justice (Rixen, 2011; Diestch and Rixen, 2014; and
Diestch, 2015). As traditionally established, a necessary (not sufficient) condition for justice is that States have the
capacity to effectively ensure domestic distributive policies (Rawls, 1999).

21  Main problems

Among the main problems in this field, four should be underlined: i) problems arising from the presence of companies
(or individuals) operating in more than one tax jurisdiction; ii) the effect of mobility factors on income tax rates; iii)
the problem of tax avoidance related to profit-shifting activities by multinational companies; and iv) consequences
arising from the existence of tax havens, both on capital flight and consequent tax evasion.

1 Governments can fund their expenditures through either taxes or debt (including bonds); but the debt should be repaid, which
is a way to bind taxes in the future.
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Double taxation and its responses

The problem of international double taxation arises when a taxable event is subject to two different fiscal jurisdic-
tions, so that an economic agent might be taxed more than once for the same concept. To avoid this problem, a wide
range of agreements have been generated between countries involved, so a taxpayer can declare him/herself non-res-
ident in the country where he/she makes income subject to taxation; also, correlatively, mechanisms of cooperation
and data-sharing have been established between countries concerned.

In developed countries, tax agreements have been drawn up in accordance with the OECD Model Tax Convention,
which applies the principle of taxation on residence. This principle seriously damages the tax-raising capacity of
developing countries, which have few multinationals based in their territories. It is true that such deals allow taxes to
be withheld at source in the country where the income was generated, but the size of that retention is always subject
to the asymmetric bargaining power of the two sides.

The United Nations has developed an alternative model which, although based on the OECD’s model, contains
some important differences in terms of the definition of permanent establishments and tax retentions at source,
allowing developing countries to obtain a larger share of the taxes (UN Model Double Taxation Convention between
Developed and Developing Countries). In 2017, the latest revision was approved for the UN Model, following recom-
mendations from the UN Tax Committee, to now include a code of conduct? that supports the automatic exchange
of information for tax purposes.

The UN’s proposal, while more balanced than the OECD?s, still leaves ample margin for companies to reduce their
payable taxes in a country where income was generated. In any case, it is the OECD framework which has been
adopted by most developed countries, where most of the world’s multinationals are based. The IMF (2014) recently
drew attention to the costs of this type of deal for developing countries.

Tax competition: the race to the bottom

In a context of high capital mobility and sharp competition in the markets, the costs associated with taxation may
have effects on decisions to locate investments or to attract capital. As a result, many developing countries in need of
capital join a race to the bottom, setting tax rates or promoting tax incentives with the aim of attracting investment
to their territory. To this end, they adopt temporary tax exemptions, tax incentives for exports, reduced tax rates for
corporations, or tax-free zones, among other measures.

Despite the generalisation of such tools in the developing world, empirical studies are not conclusive about their effec-
tiveness as mechanisms for attracting foreign investment. Studies are numerous, and results ambiguous (Devereux
and Loretz, 2012; Devereux and Griffith, 2003; Bretschger and Hettich, 2002; OECD, 2008, among others). A recent
survey of an ample collection of econometric studies by IMF (2015) confirms the ambiguity of the effects of corpo-
rate income tax reductions on economic growth. If their impact on investment and growth is doubtful, the costs that
this type of policy entails are clear, in terms of complexity of tax administration, less progressive tax structure and
loss of taxes collected (Gomes and Pouget, 2008; Leibrecht and Hochgatterer, 2012). Additionally, the advantages
offered to international companies, if they are to be seen as advantages, need to be more generous than those offered
by similar countries, which leads to a fiscal competition with net negative consequences for all countries involved.
This is a typical case of a “social dilemma” where the search for the best for individuals generates an inefficient
aggregate result.

2 The UN Code of Conduct on Cooperation in Combating International Tax Evasion. See http://www.un.org/esa/ffd/wp-con-
tent/uploads/2015/09/11STM_CRP4_ProposedCodeOfConduct_clean.pdf
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The aforementioned competition affects the distribution of payable taxes among taxpayers and different sections of
society. Tax exemptions and incentives tend to most benefit those taxpayers who enjoy greater international mobility
(capital versus labour, qualified employment versus unqualified employment), which means that the fiscal burden
tips against less-mobile taxpayers (who also benefit least from the process of globalisation). Additionally, as govern-
ments want to maintain expenditure levels, the reduction of income taxes has shifted the structure of taxation towards
consumption taxes over the past decades. But consumption taxes are basically on labour income, which means that
the level of tax progressivity has significantly declined (Fitzgerald and Siu, 2018). In this way, competition may have
negative consequences not only on the total volume of public income, but also on the sharing of the tax burden.

Empirical estimates confirm these assumptions and suggest that costs are higher in developing countries than in
developed ones. In the case of the latter, corporate tax reforms have been both rate-cutting and base-broadening,
leaving revenues basically unchanged (Devereux et al., 2003). But in the case of developing countries, the downward
pressure on corporate tax resources has been more marked than in developed countries, moving from 2.6% of GDP in
the early 1990s to 2% in the early 2000s (and in lower middle-income countries, from 2.9 % of GDP to 2.1 %) (Keen
and Simone, 2004). This result is in accordance with evidence — confirmed by panel data for 173 countries over 33
years — that the spillover effects on the tax base are substantially larger in developing countries than in developed
ones (Crivelli et al., 2015).

Tax avoidance

The tax-raising capacity of national fiscal systems is also undermined by complicated and opaque ways to avoid and
evade taxation.® The most significant forms of tax avoidance are linked to trade price distortions and other corporate
profit-shifting activities: basically, through the mispricing of goods and services traded between independent parties;
the distortion of transfer prices charged to goods and services traded within a multinational firm; and fake transac-
tions. Although this is a global problem, this phenomenon is more serious in developing countries, due to the greater
institutional and regulatory fragility that characterises those countries (and, more precisely, due to the weakness of
their tax administrations).

Empirical studies have tried to offer a measure of the resources lost by developing countries due to these types of
practices. The figures vary greatly, depending on the methodology used. In one well-known study, Baker (2005)
estimated the resources that leave developing countries via distortion in prices on trade of goods at around $200
billion annually; moreover, he calculated cross-border capital flows due to fake transactions at close to $150 billion.
Therefore, in one rough estimate, the amount of capital leaving through mispricing and fake transactions might be
$350 billion (calculated with 2003 data). These estimates are not dissimilar to those obtained by other studies on the
same subject, Pak (2007) being the most ambitious. Following a similar approach, Hollingshead (2010), in a Global
Financial Integrity Report, raised the estimated profits shifted out of developing countries via mispricing activities
to $371 billion annually during the 2003-2006 period. Amounts have shown an upward trend in recent years, to an
estimate of more than $700 billion in 2011 and 2012, as a new Global Financial Integrity Report contends (Kar and
Spanjer, 2014).

The aforementioned activities reduce the corporate taxes collected by developing countries. Oxfam (2000) estimated
taxes lost through corporate shift out of developing countries at around $50 billion dollars annually; Christian Aid
(2008 and 2009), in two consecutive studies using different methodologies, evaluated this figure at between $122

3 Tax avoidance is a legal practice and internationally involves tax planning and arbitrage across borders, in order to reduce tax
payments by individuals or corporations. Tax evasion is an illegal action that is, in most countries, characterized as a crime
(when a taxpayer does not fulfill legal obligations).
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and $160 billion; and Hollingshead (2010) put it between $98 and $106 billion, on average for the 2002-2006 period.*
Although the differences in estimates are clear, all highlight the significance of these practices and their cost to the
tax revenues of affected countries.

However, it is worth mentioning that most of the descriptive literature rests on strong assumptions, given the poor
information available, thus leaving its methodological procedures and results open to criticism (as Fues and Riedel,
2009, showed). New and richer sources of data have recently allowed researchers to move from aggregated coun-
try-level approaches to firm-level microdata, which has allowed them to apply more appropriate econometric tech-
niques (such as panel data) based on corporate tax elasticities. This literature, mainly focused on OECD countries,
has tended to significantly downsize the magnitude of tax-motivated income shifting (see Dharmapala, 2014, for a
good review of this literature). Based on these studies, some experts, while admitting the phenomenon, consider such
figures to be “far removed from the great expectations to transformation amounts of public revenue” (Fostater, 2017).
These voices put resources lost by developing countries due to profit-shifting activities at less than a tenth of what
descriptive studies have estimated.

Clearly, more reliable data and more robust procedures are required to clarify this debate. In any case, many recent
studies, with different approaches and new access to microdata, confirm that tax revenue effects of income shifting
are significant. This is in accord with national case studies: for example, Huizinga and Laeven (2008) estimate
that Germany (the country with the highest taxes in their sample) lost 0.6% of its tax base due to profit shifting by
European multinational companies in the European market; Clausing (2003, 2009 and 2016) confirms that revenues
lost to the US Treasury through income shifting by US multinational companies is close to $100 billion (around 45%
of corporate tax revenue); and Cobham and Jausky (2015 and 2017) estimate revenue losses in the US in a range from
$130 to $200 billion.

Cross-country studies based on the analysis of the tax spillover effects also confirm these results. For example, in
their influential paper, Crivelli et al. (2015), taking a large sample of countries, counted the total tax revenues lost as
a consequence of profit shifting at $650 billion, of which around one third ($200 billion) related to developing coun-
tries. Cobham and Jausky (2017) revisited these estimates from a new database and basically confirmed the original
findings, although the global losses were reduced to $500 billion. They additionally confirmed that developing
countries are particularly affected by such practices, showing the most affected regions to be Sub-Saharan Africa,
Latin America, and South Asia. On the other hand, Cobham and Gibson (2016) suggested that the lost revenue
represents around 2 to 3% of total tax revenue in OECD countries, but which easily amounts to between 6 and 13%
in developing countries.

Finally, three international institutions (OECD, UNCTAD, and the IMF) have added their respective estimates
around revenue losses due to base erosion and profit-shifting activities. The amounts are similar among these esti-
mates, though they use different approaches (Table 1).

In sum, although the methodological procedures and the quality of data should be improved in the future, most
empirical evidence suggests that the problem is serious in terms of the cost for developing countries’ capacity to
raise resources.

4 Global Financial Integrity Reports refer to “illicit flows”, a concept that is both broad and evasive, referring to funds that are
“illegally earned, transferred and/or utilized”. It is clear that moneys from terrorism, human or drug trafficking, or trade in pro-
gally Y g g
tected natural species form part of this concept, as do activities related to tax evasion. More debatable is whether tax avoidances
P
(such as base erosion or profit-shifting activities) should be considered part of these illicit flows. In any case, Global Financial
Integrity does include them in its reports.
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Table 1

Estimated tax avoidance due to base erosion and profit-shifting activities
Estimate provider | Date of estimate | Volume | Underlying data
1G1zg/e%ECrP BEPS Action 2015 zl?]%jzés ebrilllji:?o s Corporate financial information databases
po0bilonamusl | Locetionel detaon P flws and MNE
s blioninshort | Maco diferences ntautory corprate

Source: Inter-Agency Task Force of Financing for Development, https://developmentfinance.un.org/international-efforts-
combat-tax-avoidance-and-evasion

Tax havens and tax evasion

Besides income-shifting activities by corporations, developing countries lose another significant portion of their
tax-raising capacity due to wealthy individuals holding financial assets in foreign places (particularly tax havens)
without declaring the income derived from such investment to tax authorities in their countries of residence. On many
occasions, as law demands that residents declare income on a worldwide basis, the non-declaration of income from
foreign assets must be considered an illicit activity (tax evasion). However, on other occasions wealthy individuals
take advantage of loopholes in national regulations, and their investments in off-shore financial assets might instead
be considered tax avoidance. Tax revenues lost due to off-shore holdings of financial assets by private individuals are
even more difficult to estimate than losses to revenue generated by companies’ profit-shifting activities.

The existence of so-called tax havens plays a crucial role in tax avoidance and evasion activities by individuals.
There is no a single set of criteria for defining tax havens.> The OECD (1998) highlighted four traits for havens:
i) they impose low (or zero) taxes on capital; ii) they have a special tax regime for international companies based in
the haven, even when they don’t actually operate there (shell companies); iii) they show a lack of transparency in
relation to ownership, and a low level of supervision; iv) they refuse to share information on fiscal matters with other
countries and jurisdictions.

Given the vague nature of the concept, the very definition of a tax haven is subject to debate, with certain countries
considered havens by some analysts but not under the more restrictive criteria used by the OECD. In fact, the OECD
corrected its own list by allowing countries that sign on to defined standards on transparency and tax-information
sharing to be removed. That option opened the door to fraudulent behaviour by ostensible tax havens that established
agreements between one another to guarantee meeting the OECD criteria. As a result, the OECD’s classification of
tax havens has been shrinking in recent years, excluding places that are considered tax havens by the NGOs that work
most closely in the fight against illicit capital flows (such as the Tax Justice Network or Oxfam).®

In addition, tax havens distort the regulatory framework that governs international business; they cause unjustified
discriminatory treatment between economic agents; and they undermine national taxation capacities and create areas

5  Even the term is debatable. Some analysts prefer the concepts “secrecy jurisdictions” or “non-cooperative jurisdictions”.

6 After the process of endorsing standards of “transparency” defined by the OECD, the list of tax havens published by that
organization in June 2016 was reduced to just only country: Trinidad and Tobago. This confirms that the criteria used by the
OECD are so weak as to be meaningless. In December 2017, the EU considered a list of 25 tax havens, none of which was an EU
country. Four of the countries in the list —=Panama, Marshall Islands, Samoa and Guam — may be removed following significant
reforms. In spite of this, Oxfam issues a list of 35 countries it considers tax havens, including EU members the Netherlands,
Ireland, Luxembourg, and Malta. Finally, the Tax Justice Network extends this list to 48 countries and jurisdictions.
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of impunity for illicit economic practices and money laundering. The argument used to justify such places is that they
serve as a refuge from the judicial insecurity caused by corrupt regimes or shadowy dictatorships; but this argument
collapses when confronted with the fact that more than 60% of fortunes managed by Swiss banks come from Europe.

Not without difficulty, several empirical estimations have tried to measure the capital attracted by tax havens. In
2002, the Merrill Lynch/Capgemini consultancy estimated the assets of wealthy individuals (in other words, with
liquid assets above $1 million) based in the tax havens in the world at $27.2 trillion, of which $8.5 trillion (almost
a third) were assets held abroad. In 2003, the Boston Consulting Group estimated wealth maintained abroad at a
very similar amount: $9 trillion internationally. The NGO Tax Justice Network raised those figures to $11.5 trillion
in 2005 and updated them to more than $21 trillion in 2010 (with more than $7 trillion coming from developing
countries) (Henry, 2012; and Knobel and Meinzer, 2014).”

Lastly, Zucman (2013), using a careful analysis of discrepancies in countries’ international positions (assets and
liabilities), estimates that 8% of world financial assets (totalling €73 trillion) are kept off-shore in tax havens around
the globe: in other words, €5.8 trillion — of which some 30% is in Switzerland and 70% in other havens. This is a
deliberately prudent estimate that carefully adheres to properly checked figures. At the same time, an estimated 80%
of those resources (€4.7 trillion) are not declared.

The revenues lost by countries as a result of their inability to tax such assets is very high. The Tax Justice Network
(2005) evaluates the taxes lost (i.e., that could be raised by taxing those assets) at $225 billion a year, estimating the
result of applying a 10% tax on the income generated ($860 billion). Oxfam (2009) estimated financial wealth in tax
havens as equivalent to $6.2 trillion, and the revenue lost annually by developing countries in a range of $64 to $124
billion. Finally, FitzGerald (2012) offers an estimate by applying a real average tax rate of 20% on overseas assets,
which results in a loss of $214 billion in developing countries alone. That includes $101 billion in Asia, $44 billion in
Europe, $39 billion in Northern Africa and the Middle East, and a little over €3 billion in Sub-Saharan Africa. The
estimated tax losses amount to about 2.5% of the GDP of developing countries, or the equivalent of a 10% share of
the taxes of those countries.

Based on his estimate of financial wealth maintained by individuals in off-shore locations, Zucman (2013) places
the accumulated losses by national tax authorities due to residents holding overseas assets at around €130 billion
(of which €80 billion relates to income tax, €45 million to inheritance tax, and €5 million to wealth taxes). Figures
are not exact, but the order of magnitude of the results is testimony to the draining effects that tax havens entail for
countries’ tax-raising capacities.

Two recent studies give two estimates of capital flight from Africa. The High-Level Panel created to analyse the
subject of tax losses in Africa due to illicit outflows of capital and capital flight estimated them at around $50 billion
per year; and Ajayi and Ndikumana (2015), in a very similar estimate, put the figure at $289 billion for the 2005-2010
period.

It is worth mentioning that these estimates are also subject to criticism. As many of the activities refer to illicit or
opaque transactions, obtaining reliable information around the exact amounts of financial wealth held off-shore by
individuals — and the tax treatment that returns on investments receive in the investor’s country of residence — is
very difficult. To achieve such estimates, debatable assumptions have to be adopted, making the figures subject to
criticism (see again Fues and Riedel, 2009). In any case, most estimates underline the negative effect of tax havens
on national capacities for raising fiscal resources, along with their facilitation of illicit flows and capital flight. These
problems particularly affect developing countries, given their institutional weakness.

Thus, there are many reasons for the international community to do away with tax havens. The first and most impor-
tant is linked to the need at the international level to address legal loopholes and zones of immunity for potentially

7 This figure includes non-financial wealth held off-shore, such as real-estate properties.
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illegal practices. A second rationale is a restoration of national capacities to fully mobilize their domestic savings,
and to build sound and fair tax systems — two important conditions for fostering a sustained process of investment
and growth. Thirdly, tax havens need to be shut under the principle of fair distribution, since the most powerful
classes (and companies) benefit most from the tax evasion encouraged by havens.

2.2 Recent improvements

Growing awareness of the costs involved in the limited degree of international fiscal cooperation has led various
international bodies (the United Nations, the IMF, the G20 and the OECD) to put forward initiatives to reform
the system. While there have been clear improvements in recent years, there is still a long way to go in this field
(Johansen and Zucman, 2014).

Important advances have been made in terms of improving transparency on financial information for tax purposes
at the international level. Notable among recently adopted measures is a proposal by the UN Tax Committee for a
‘UN Code of Conduct in Cooperation in Combating International Tax Evasion’. This code of conduct was approved
by ECOSOC in 2017, and it sets a new standard on the exchange of information for tax purposes.

Other efforts for improving transparency and reporting standards have been promoted by the OECD. Some refer to
standards of transparency and information sharing through 7ax Information Exchange Agreements (TIEA), now gen-
erally accepted by many countries, although application and development within national regulations has so far been
limited. The G20/OECD Global Forum on Transparency and Exchange of Information for Tax Purposes has been
enlarged to include 139 members who commit to implementing information standards. The forum has meanwhile
adopted a more active role in monitoring progress in this field, including the promotion of peer review processes
among members (begun in 2016). However, the remit of the TIEA is limited, as it relies on information-sharing at
the request of one party and is based on those elements considered relevant for taxation matters, under conditions of
confidentiality (with the exception of judicial procedures).

The Multilateral Convention on Mutual Administrative Assistance in Tax Matters, developed by the OECD and the
Council of Europe in 1988, was amended in 2010) to align its content with international standards on exchange of
information on request. Currently, 108 countries participate in the Convention. This is the most comprehensive inter-
national mechanism for tax cooperation to tackle tax evasion and avoidance. Under article 6 of the Convention, the
Multilateral Competent Authority Agreement was created, defining a multilateral framework for facilitating auto-
matic exchange of information in accordance with the Standards of Automatic Exchange of Financial Information in
Tax Matters. In 2014, the OECD took an important step toward a more effective framework for Common Reporting
Standards (CRS) defining procedures for sharing tax data automatically (Automatic Information Exchange, AIE). It
is worth mentioning that although this is a multilateral mechanism, the actual exchange of information occurs bilat-
erally, in a voluntary way, only between competent authorities which agree to become exchange patterns and use the
information only for fiscal purposes.® This limits the effectiveness of this mechanism (Knobel and Meinzer, 2014).

For effective progress to be made in eliminating the secretive practices on which tax havens are based, informa-
tion-sharing should be automatic and obligatory, accompanied by penalties for breaches and robust supervisory
mechanisms. This would be in line with what the U.S. regulation contained in the Foreign Account Tax Compliance
Act (FATCA) pursues. Under this legislation, a breach of the obligation to provide information is penalised with a tax
(0f 30%) on dividends and interests made in the U.S. Nevertheless, this regulation has two significant shortcomings:
1) it relates to just one country (however important that country might be), leaving margin for banks to escape pen-
alties by investing abroad; and ii) the procedure for detection and control could clearly be improved (it is currently
based on informants filing a complaint with authorities).

8  Nearly 100 jurisdictions agreed to such exchanges of financial account information, and by 2017, close to 1,800 bilateral ex-
change relationships have been formed.
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In Europe, the initiative in this field is the European regulation on fiscal savings (Directive 2003/48/EC). Shortcomings
of this regulation include its limited application remit (it relates only to interest accrued, not to dividends) and the
fact that not all countries are equally affected (with special conditions for Luxembourg and Austria). An approved
directive on administrations mutually helping one another (Directive on Administrative Cooperation), implemented
in 2015, aims to encourage the sharing of information, but tax havens (including Switzerland) are again outside its
regulatory reach.

Lastly, one of the most interesting and ambitious advances in this domain is that which has resulted from implemen-
tation (by the OECD, in agreement with the G20) of the BEPS (Base Erosion and Profit Shifting) project, which aims
“to provide governments with more efficient tools to ensure the effectiveness of their sovereign tax policies” (OECD,
2015). The initiative hopes “to better align rights to tax with economic activities” (OECD 2010) by ensuring that cor-
porations do not shift profits to low tax jurisdictions, and that they pay taxes where the economic activity occurred.
Actions include the harmonization of domestic legislation to prevent hybrid mismatches (which may cause double
non-taxation), additional safeguards in tax treaties to prevent profit-shifting practices, and sounder transparency
requirements via automatic information exchange.

In 2015, the OECD presented a comprehensive package of measures which was endorsed by the G-20. These meas-
ures were grouped into 15 areas of action, related to various matters having to do with international standards, as
well as recommendations that countries might implement. In 2016, the OECD established an Inclusive Framework
(IF), equally open to OECD members and non-members, committing to implement a set of minimum standards. A
process began to monitor progress through annual reports, the first of which was presented in 2017, and peer reviews
were scheduled among those involved. Areas that have received the most attention are related to tax treaty shopping,
transparency on tax rules, harmful preferential tax regimes, transparency on the global operations of multinationals,
and improvement of dispute-resolution mechanisms.

In June 2017 a Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and
Profit Shifting (MLI) was signed by representatives of 78 fiscal jurisdictions. The MLI tries to offer solutions for
solving the problems caused by the transposing results from the OECD/G20 BEPS project to bilateral tax treaties
worldwide. At the same time, an update of OECD Transfer Pricing Guidelines for Multinational Enterprises was
published, including the outcomes of some relevant BEPS recommendations.

One of the most important results of the BEPS initiative is related to the promotion of standardized requirements for
Country by Country Reporting (CBCR) tax information on revenues, profits and assets of each entity in a multina-
tional group. In 2015, the G20 and OECD agreed to a template for CBCR, and the Multilateral Competent Authority,
signed by nearly 60 jurisdictions in 2017, was trusted to allow automatic exchange of CBCRs (the CBCR Agreement).
Though subject to debate, information drawn from CBCRs is so far kept confidential. In the case of the EU, there is
a Directive for automatic exchange of CBCRs that went into force in 2016.

Although the BEPS initiative was promoted by the OECD, 102 jurisdictions have signed up, including many devel-
oping countries. The whole BEPS package is clearly relevant in protecting the tax base of any country. Nevertheless,
backing for the initiative is not unanimous, and some developing countries have reservations about whether the
agreements are suited to their interests or conditions. Several BEPS recommendations are considered too complex
and difficult to apply by developing countries with limited institutional and technical capacities. At the same time,
not all actions defined in BEPS properly reflect the priorities and capacities of developing countries; and, comple-
mentarily, there are fields of interest for developing countries that are not considered in BEPS'C. Thus, although the
broader the support, the more effective BEPS will be, developing countries should carefully assess the relevance of

9 htep://www.oecd.org/tax/beps/inclusive-framework-on-BEPS-progress-report-july-2016-june-2017.pdf

10 'The UN Tax Committee identified some areas of interest for developing countries that are not parto of the BEPS. See http://
www.un.org/ga/search/view_doc.asp?symbol=E/C.18/2017/8
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joining IF"" (taking into account both national priorities and capacities). Likewise, in accordance with their network
of international tax treaties, developing countries should decide whether signing the MLI is in their interest or if they
prefer a gradual and bilateral process for renegotiating tax treaties (Barrogard et al., 2018).

Finally, other initiatives have been rolled out to promote involvement by companies in promoting transparency
and sanctioning criminal behaviour in international business. That is the case, for instance, with the Stolen Assets
Recovery Initiative (StAR), which seeks to return resources removed from a country through illicit means; and the
Extractive Industry Transparency Initiative (EITI), which seeks to deliver information on extractive industries. The
problem with some of these initiatives is that participation is voluntary, and the capacity to impose penalties for
breaches is limited.

2.3  Future lines of work

Stopping international tax evasion and abusive tax avoidance practices requires a cooperative response at a global
level. Up to now, the international community advanced mainly on setting more demanding standards of transpar-
ency and on combating certain tax avoidance practices by international companies. However, improvements are far
from what would be required if the tax-raising capacity of developing countries is to be improved. Five lines of future
work in this field deserve to be highlighted:

B Firstly, even though the advances of the BEPS initiative are promising, international agreements in this field
are still partial and limited. Some areas of developing countries’ interest are not in BEPS; and some of the
BEPS recommendations seem not adapted to developing countries priorities and capacities. Additionally, since
implementation of the BEPS recommendations is basically voluntary, the results of the BEPS initiative may be
far from what is required to restore the fiscal capacity of States. More robust monitoring, dispute settlement, and
enforcement mechanisms are all needed in this area.

m  Secondly, there have not been significant advances in avoiding the consequences of tax competition practices
(and other international negative externalities in the tax field). Tackling these externalities is crucial if sound
and fair national tax systems are to be built in a world that is interdependent.

®  Thirdly, it is essential to support the promotion of developing countries’ capacities to identify and combat fraud,
tax evasion, and tax avoidance. Part of those capacities should be aimed at carrying out better tax treatment of
their extensive informal sectors and combating the fraudulent practices of large fortunes. It is also important to
strengthen fiscal capacities to guarantee that measures be taken against multinationals that roll out fiscal eva-
sion and avoidance practices. To this end, the Practical Manual on Transfer Pricing for Developing Countries,
drawn up by the United Nations’ Committee of Experts in Fiscal Cooperation Matters, is particularly useful.
This Manual was recently updated, including some BEPS recommendations. Additionally, the development
of the capacities of the poorest countries to negotiate and implement fiscal information-sharing agreements
(TIEA) is also important.

®  Fourthly, it is vital to support fiscal international cooperation bodies in order to encourage shared norms
and standards. In this area, work carried out by the Committee of Experts for the United Nations in Fiscal
Cooperation is very useful, and this body should strengthen and intensify its work. The work of the OECD
becomes increasingly relevant in the last decade; while the IMF and the World Bank also are active in this field.
The recent creation, in 2016, of the Platform for Collaboration on Tax (PCT) is a way to coordinate the efforts
of these international organizations (such as, the IMF, OECD, UN and World Bank). It is equally important to

11 Joining IF implies the implementation of the minimum stantandards agreed, something that may not always be the priority of
some developing countries.
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strengthen those organisations born of regional initiatives such as the CITA (Inter-American Centre for Tax
Administrations) or the ATAF (African Tax Administration Forum), to name just two.

B Finally, up to now most global decisions in tax cooperation have been adopted in an exclusive forum (G20 and
OECD), but the nature of the problems would require that tax cooperation be governed by a more inclusive and
representative global tax authority. The Zedillo Report, which prepared the 1st Conference on Development
Financing, did speak of creating an International Fiscal Organisation, and the possibility existed in Addis Ababa
of revisiting this and of discovering a formula for the UN to lead efforts in international fiscal cooperation,
transforming its Committee of Experts into a specialized body. Both the United States and various European
countries opposed that move, preferring to keep this field under the leadership of the OECD. The agreement
referred to strengthening the effectiveness and operational capacity of the UN Tax Committee, but avoiding any
initiative to modify the status of the Committee. As a consequence, a very valuable opportunity to build a more
inclusive and representative global institution for tax cooperation was lost.

EN Treatment of the sovereign debt crisis

3.1 A faultin global governance

Given the magnitude of their shortcomings, the scale of economic and social investment that developing countries
require is far greater than the domestic resources that they can mobilize. Turning to international capital markets is
often crucial to closing that gap. However, resources from capital markets may put a country at high vulnerability
if the resulting debt is beyond its economic capacities to service, or if international conditions change negatively,
increasing the cost of acquired debt or abruptly modifying investor expectations. In such cases, countries can sub-
merge in severe financial distress akin to sovereign insolvency. Emerging from that situation is extremely costly for
the affected country, which can suffer significant setbacks in income levels and in progress previously achieved.

This is not a hypothetical matter. As we know, since the 1980s, the international economy has been racked by succes-
sive financial crises, most in developing countries (middle-income countries, mainly) and related to prior processes
of excessive debt accumulation. Often, these processes were a result of maintaining inconsistent economic policies
by borrower countries, but also a consequence of relaxed prudence in the awarding of credit by banks and other
investors during moments of excessive liquidity in international markets. As a result, a number of developing (and
more recently European) countries have faced sovereign debt crises that forced them into costly negotiated processes
of asset restructuring and economic adjustment.

With the crisis that erupted in 2007, the international community reacted by trying to strengthen mechanisms of
regulation and supervision, under the leadership of the Council for Financial Stability, while a larger and better-struc-
tured counter-cyclical financing mechanism was being created (to be run by a strengthened IMF). Other responses
included new regional financial agreements, the capitalisation of multilateral development banks, the largest issu-
ance of Special Drawing Rights (SDR) in history, and the configuration of a system of macroeconomic cooperation
among some of the most largest economies in the world. However, the desire to effect reforms, which the crisis had
heightened, has since decreased, the most severe bouts of instability having faded from immediate concern. As a
consequence, the financial regulatory framework retains significant imbalances. Among these is the absence of an
agreed-upon, efficient, and equitable mechanism or procedure to resolve the sovereign debt crises (Guzman et al.,
2014).

This matter was the subject of extensive debate in the mid-1990s, following the difficulties associated with the debt
crisis of the previous decade; and it was discussed again in the early 2000s, at the initiative of the IMF. Finally, it
returned to international debate as a result of the most recent crisis. However, the support required to produce a
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satisfactory solution to sovereign debt crises was not achieved on any of these occasions, despite such crises being a

repeated problem for the international economy, and despite the fact that a restructuring procedure, if well designed,
could benefit both creditors (who would recover part of their assets in the event of a default) and debtors (who would
see their debt costs scaled down). Existing mechanisms are clearly imperfect, so it is not surprising that many ana-
lysts (from different quadrants) believe that the absence of a coherent multilateral framework for managing problems
of excess debt remains one of the most worrying shortcomings in global economic governance (Ocampo, 2015, and
Schneider, 2014, among others).

The 2030 Agenda tackles this problem, although in rather vague language, pointing in Goal 17 to the need for
“coordinated policies aimed at fostering debt financing, debt relief and debt restructuring, as appropriate”. The Addis
Ababa Action Agenda (AAAA) dedicates one section (paragraphs 93 to 102) to external debt issues, reiterating
that “debtors and creditors must work together to prevent and resolve unsustainable debt situations”, reaffirming
“the importance of debt restructuring being timely, orderly, effective, fair, and negotiated in good faith”. Even if
the AAAA acknowledges the improvements in “enhancing the processes for cooperative restructuring of sovereign
obligations” through collective action clauses (CACs), it also underlines that “there is scope to improve the arrange-
ments for coordination between public and private sectors and between debtors and creditors”, in order to minimize
problems of moral hazard, to facilitate fair burden-sharing as well as a timely, orderly, efficient restructuring.

3.2 Current procedures

The procedure used by the international community to tackle sovereign debt crises was drawn up through volun-
tary negotiation, case by case, between creditor and debtor via informal mechanisms: the Paris Club, which brings
together defaulting debtors and official bilateral creditors, and the London Club, which brings together defaulting
debtors and international bankers. The Paris Club’s process of negotiation and condition-setting has traditionally
convened the most important international official creditors, with technical support from the French treasury, to
coordinate the handling of the most striking cases of debt overhang. Once a restructuring has been arranged at
the Paris Club, the terms of agreement provide the basis for the negotiation process with private creditors. Most
debt-restructuring processes of the past six decades (since the negotiation of Argentinian debt in 1956) have taken
place within this forum. Negotiation in the Paris Club framework results in the ad hoc search for solutions for each
case analysed, albeit using shared criteria and practices, such as those included in the “Evian approach”, adopted in
2003, which the creditors themselves have refined over time.'?

In this process, the IMF has traditionally played an important role, as it tries to facilitate effective creditor-debtor
engagement. Its role is particularly important in two areas. Firstly, the IMF is well-equipped to overcome prob-
lems related with coordination failures that might otherwise hold up a restructuring. Accordingly, the IMF tends to
assume leadership in the process of debt restructuring, assuring creditors access to the same information about the
debtor, including their capacity to repay, exercising moral suasion among creditors and sizing the debt service that
the borrower can afford, taking into account the balance between financing and adjustment. Secondly, and relating
to this last point, the IMF plays a crucial role in defining the conditions of debtor access to financial support, which
condition borrower capacity for debt service.

Even after an agreement is reached at the Paris Club, the restructuring process faces two kinds of problems. The first
refers to the difficulties of organizing private creditors — which hold very different instruments and have different
interests — around a consistent and integral process. As debt relief shares certain characteristics of a public good'3,

12 See http://www.clubdeparis.org/en/communications/page/evian-approach

13 In the sense that if a creditor accepts debt relief, the market value of the remaining creditors increases.
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there are incentives for creditors to free ride on the efforts of the others. This could lead to a small group of creditors
blocking a restructuring process in order to obtain higher pay-out (as the Argentina case showed). This problem
has been exacerbated in recently due to the proliferation of heterogenecous private actors among the creditors of
governments. The second problem refers to the bargaining process itself, as both sides, with uneven power and room
to manoeuvre, will try to impose their respective interests at expenses of the other. As a consequence, both parts can
have the incentive to dissemble in order to increase their respective bargaining power.

That procedure for solving excess debt problems can clearly be improved upon in several ways (Stiglitz, 2010).
Firstly, the voluntary nature of the negotiation has sometimes led to very drawn-out procedures and to inadequate
debt restructuring, leading to repeated renegotiations, which entail costs for everyone involved, especially the debtor
country. At the same time, this process leaves room for opportunistic behaviour by certain creditors. Finally, due
to the fact that the procedure rests on general principles that give creditors discretionary capacity of decision’ and
is not based on a legal framework, the Paris Club sometimes has led to long processes of negotiation and unfair
treatment of different parties and cases. In short, it is a “non-system” (Ocampo, 2015) that produces debatable results
in terms of efficiency and fairness.

In fact, the limitations presented by the Paris Club in treating the excess debt crisis of the 1980s led the United States
to offer alternative restructuring mechanisms through the Baker and subsequent Brady plans. The latter in particular
opened an opportunity for debt ‘haircuts’, albeit of limited dimension, and helped to create a debt bond market for
affected countries. The route of a partial debt waiver acquired greater significance in the handling of the Russian debt.

In the case of the poorest countries, neither the Paris Club’s approach nor the previously mentioned U.S. Treasury’s
initiatives proved adequate. With leadership from the IMF and World Bank, the international community found
itself obliged to implement the Heavily Indebted Poor Country (HIPC) initiative in 1996, and it was strengthened
in 1999 with the aim of giving the poorest and most indebted countries some measure of relief and concessional
credit to reduce the debt cost to sustainable levels. Such an approach has been accompanied by a framework of
reforms that the debtor government commits to carrying out, initially through Structural Adjustment Plans and,
afterwards, through Poverty Reduction Strategies. Once a country shows proof that it is carrying out the required
reforms, it is considered to have reached a completion point, with the right to receive full debt relief measures agreed
to at the outset (the decision poinf). The HIPC initiative was supplemented in 2005 by the MDRI initiative, which
allows the total cancellation of eligible debt by three multilateral institutions (IMF, the World Bank and the African
Development Fund) for countries in the completion point phase. In 2007, the Inter-American Development Bank
(IBD) joined that initiative in cases of potentially eligible countries with its region.

In general terms, the HIPC initiative has met its goal: there are currently 39 countries classified as HIPC, 36 of which
have already reached the completion point, with three eligible countries (Eritrea, Sudan, and Somalia) not yet having
passed the decision point."® At the same time, levels of debt in poor countries were significantly reduced between
2000 and 2008. However, since 2013, debt levels in low income countries have risen again and at a rapid pace. As a
consequence, some African countries (such as Mozambique, Chad, Sudan or South Sudan) have run into financial
troubles. Problems were aggravated as a result of widening primary deficits, slowing growth and rising interest rates
(IMF, 2018). This tendency underlines the relevance of reviewing the existing procedures for debt restructuring.

14 The basic principles are the following: i) solidarity, as the Paris Club members act as a group; ii) consensus among the partic-
ipating creditor countries; iii) information sharing, with deliberation kept confidential; iv) decisions on case by case basis; v)
conditionality, as the debtor country have a program supported by the IMF; and vi) comparability of treatment.

15 See http://www.worldbank.org/en/topic/debt/brief/hipc
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3.3 Principles for an alternative mechanism

In relation to private default, the treatment of sovereign debt crises presents differences that are worth considering.
Among these differences, three are particularly important:

B Firstly, unlike a private company, a sovereign entity cannot be dissolved; it is not possible to liquidate debtor’s
assets for creditors’ compensation. This means that any response to a sovereign debt crisis should pursue the
recovery of the affected economy, driving debt to sustainable levels.

m  Secondly, while the usual procedures of private bankruptcy try to maximize the value that creditors can extract
from a defaulting institution, this is not appropriate in the case of sovereign entities. The economic value of
sovereign assets is uncertain and depends on the economic situation of the country, and on the government’s
capacity to steer the economy and collect resources'®: therefore, even in the creditors’ interest, it is important to
preserve the country’s economic and financial capacity for growth and the government’s conditions to perform
its basic functions.

®  Thirdly, in a community of democratic nations, conditions for debt resolution must ensure that debtor States re-
main capable of protecting the human rights and dignity of citizens and providing the public goods and services
required to cover basic social needs. Foreign direct intervention in a debtor’s public affairs, or conditions that
oblige a debtor State to neglect its obligation to citizens’ rights and public services, should not be conceivable
as solutions.

The aforementioned differences suggest that the range of instruments for dealing with sovereign debt crises is nar-
rower than what is available for dealing with private defaults. Even so, it is useful to consider the common elements
that are present in most of the bankruptcy regimes in the world. Three principles are prevalent (Bolton 2003): i)
address the “common pool” problem that emerges when many creditors have conflicting claims on the firm'’s assets;
i) enforce absolute priority, as claimants with higher priority are paid first; and iii) cancel (or discharge) debts
following liquidation to allow for fresh start.

At the international level there is no framework comparable to domestic bankruptcy systems, but these principles
should inspire the efforts to improve sovereign debt restructuring procedures. It is crucial to define a mechanism for
negotiation between debtors and creditors, seeking a balanced solution that responds to the interests of both parties:
the lenders, who expect repayment of their loans, and the debtor State, which must fulfil its obligations as a public
power. Indeed both parties should be interested in the rapid economic recovery of the debtor, implying that debt
restructuring should be accompanied by ‘fresh’ international financial support.

In this line, the aforementioned principles could be translated into more operative guidelines. The following five
seem particularly appropriate as criteria for an international debt resolution procedure:

m  Seek shared distribution of costs among all agents involved: the organized procedure should not incentivise
debtors to declare default instead of servicing the debt, nor should it encourage creditors to give loans beyond
prudent criteria in the hopes of subsequent debt resolution (the classic problem of borrower-debtor moral hazard);

®  Define clear rules that encourage relatively early engagement of creditors and debtors in the process of sharing
information, as well as negotiations to reduce the uncertainty of bondholders/creditors, and to avoid unneces-
sary costs for the debtor. This also reduces the problem of coordination among bondholders prior to a default

16 In fact, the term ‘bankruptcy’ is not appropriate for sovereign crises. There can be no sovereign bankruptcy, because it is impos-
sible to assess that total sovereign liabilities are higher than a country’s total assets.
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declaration, when some rush to sell off bonds, leading to a reduction in the bond price that affects other bond-
holders and aggravates the situation;

m  Solve the problem of coordination among bondholders after a default declaration, to avoid refusal by a minority
to agree with the restructuring of debt in the hopes of being bought out in full by the majority (which means
certain limitations in contractual rights);

B Provide a mechanism for conducting negotiations, arbitrating among conflicting interests, and, if needed, en-
forcing agreements: this is the role of arbitration courts in national bankruptcy legislation, but there is no
equivalent body at the international level.

B Provide a fair, independent, sound and disinterested claim verification process and expert judgements on debt
sustainability and economic policy (Gelpern, 2016).

As an asymmetric mechanism under the dominance of creditors that embraces only a portion of the official lenders
and that operates under a voluntary basis, the Paris Club does not properly fulfil these requirements.

3.4 The search for solutions

A financial system that is adequately governed should avoid excess debt accumulation in countries. Some of the
measures adopted in response to crises are aimed at strengthening the regulation and supervision mechanisms
needed for early detection of such situations. The role of the IMF in this process is important, through its country
financing and surveillance mandate.

IMF surveillance over countries is important in order to avoid risk accumulation in a context of access to private
capital markets. Among the IMF instruments, the Debt Sustainability Analysis (DSA) plays a crucial role, as a tool
to better detect, prevent and resolve potential crises. However, defining a balanced and robust DSA faces many
challenges. The IMF can be biased towards very optimistic assumptions in order to encourage the restructuring
process (as the Greece case showed), but this leads to insufficient debt relief. On the other hand, with the proliferation
of private creditors and demanding public opinions, the DSA must be sufficiently robust, impartial and sound to be
credible by the borrower country and by its creditors, and the IMF is not always in a position to provide these creden-
tials. Finally, the DSA should integrate not only economic considerations, but also the social and political variables
that condition the governability of the adjustment. Again, the IMF may not be the best positioned for that purpose.

As a provider of financing, the role of the IMF is crucial both before and after financial distress. Both types of activ-
ities are related, as the less IMF exposure prior to the crisis, the more room the IMF has for an active involvement
in the restructuring process. Through ex ante financial support, the IMF can avoid liquidity problems transforming
into problems of sovereign insolvency. This financial support, however, can raise problems of moral hazard. In order
to reduce (but not eliminate) this kind of problem, the IMF modified the exception access policy (EAP) in 2002.

The primary goal, therefore, is to avoid crises of excessive debt; but once these have occurred (as they sometimes
will), it is essential to have mechanisms in place to treat them, subject to a balanced and efficient international
consensus that avoids negative incentives between creditors and debtors and provides the support the borrower
country needs, combining financing and adjustment. The role of the IMF is also important in this stage as it can bring
financial support to countries in difficulties through its Policy of Lending into Arrears to Private Creditors (LIA).
This policy was revised by the IMF in different moments to make it more effective. The key condition of the LIA
policy is that the country negotiates in good faith with its creditors. Although the IMF has tried to define the concept,
it is clear that principle of the “good faith” is subject to different interpretations. Moreover, it seems a principle more
adapted to the restructuring process of the past, with a small number of banks implied, than to the current era, when



CDP BACKGROUND PAPER NO.41

the restructuring process involves a vast array of private creditors. In these circumstances, “good faith” seems to be

a weak principle to address the collective action problems inherent to modern restructuring processes.

In sum, a serious improvement is necessary in the existing procedures for sovereign debt resolution. This is no
simple task, but it is essential, according to the 2002 Monterrey Consensus on Development Financing, which called
for mechanisms to manage financial crises that “offer a fair division of the burden between public and private
sectors and between debtors, creditors and investors”. Similarly, the AAAA states that “there is scope to improve
the arrangements for coordination between public and private sector and between debtors and creditors to minimize
both creditor and debtor moral hazards, and to facilitate fair burden-sharing and an orderly, timely and efficient
restructuring that respects the principle of shared responsibility”.

In reality, the first initiatives to find an adequate alternative to the Paris Club date back decades. In 1995, at the
request of those in charge of the G-10 central banks, a report was produced including a proposal for clauses in bond
contracts equivalent to those currently known as collective action clauses (CACs), in order to encourage cooperative
response during a crisis. It was argued that CACs would enable bondholders of a given class to vote and to accept a
restructuring offer if a certain percentage were in favour. In that case, the result would bind the other holders of that
class of bonds to accept the offer. Although this initiative received favourable responses in the European Union, the
U.S. Treasury was less enthusiastic.

In 2001-2003 there was a fresh attempt to tackle this problem, this time after the proposal of the IMF to create
a mechanism to encourage creditor and debtors to adopt an orderly, predictable, and fast negotiation process,
through a statutory approach’”: the Sovereign Debt Restructuring Mechanism (SDRM) (Krueger, 2002; Rogoff and
Zettelmeyer, 2002). This proposal underwent a tortuous path involving multiple versions, during which some of the
initial criteria were modified. It moved from a centralised system with ample room for the IMF to another where
private creditors” decisions had more weight. But the proposal met with opposition from both the U.S. Treasury and
from developing countries (including Brazil and Mexico).

In the absence of an alternative that could elicit consensus, the international community continued to depend on
the traditional procedure of voluntary negotiations via the Paris Club and in the leadership of the IMF in debt
restructuring processes. The main innovation came by way of the more generalised use of CACs and their technical
improvement. In its initial version, CACs applied only to individual specific bond issues, so a problem of coordi-
nation could emerge as a result of the process of bond issues aggregation in the restructuring process. The second
generation of CACs aims to reduce the possibility of this holdup problem, as it considers supermajority voting across
different bond issues (Kahn and Makeoff, 2015).

The situation, however, remains far from satisfactory. The problems that have always accompanied the negotiation
process in the Paris Club have been exacerbated by: i) the presence among debtors of an increasing and heteroge-
neous segment of bondholders and other private actors, which makes coordination more difficult; and ii) a growing
segment of international creditors (including China) are outside that forum, which further complicates the adoption
of appropriate responses. In addition, the CACs haven’t prevented the incentive for creditors and debtors to delay
and prolong their restructuring processes, as the IMF has recognised (2013). The case of Argentina has shown the
capacity of opportunistic bondholders to undermine negotiations, considerably reducing the incentives to participate
in a restructuring process.

Under these conditions, there would seem to be three preferable alternatives to improve the cooperative response
to a debt crisis (Ocampo, 2015; Schenider, 2014). All of them rest on a balance between the demand of good faith in

17 A distinction is commonly made between a “contractual approach”, when the procedure to deal with insolvency is included
in the debt contracts, and a “statutory approach”, when the procedures rest on domestic or international law, with different
methods of arbitration.
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borrowers” behaviour, on the one hand, and creditors” acceptance of some limitation on their contract enforcement,
on the other (Haley, 2017).

The first alternative is the use of the contractual and decentralised formula of the CACs, generalising them in bond
contracts. This formula faces important challenges. Firstly, there is a problem of transition because while new bonds
can include the second generation of CACs, there is a large stock of bonds in the market without such provisions,
which introduces a factor of uncertainty conditioned by judicial interpretations. Secondly, it would be essential to
maintain the process of improving in the CACs design, trying to overcome the limitations that can emerge, as the
life of the second generations of CACs is still very short. Thirdly, it should be considered that if CACs reduce the
costs of coordination, they can increase the costs of negotiation (as the process is open to opportunistic behaviour).
Finally, the CACs should include some cram-down clause that binds dissenting creditors to keep them from blocking
a majority agreement. The conclusion that can be drawn is that CACs are an imperfect solution for international
bankruptcy (Haley, 2017).

The second option would be to use a statutory type of regime, based on the creation of a debt court or some kind of
agreed-upon arbitration formula. This would be a way to guarantee that the interests of both creditors and debtors as
well as the protection of citizen’s rights’ be taken into account in a balanced manner. An initial proposal in this line
was suggested by Raffer (1990), the Fair Transparent Arbitration Process (FTAP) based on the provisions of Chapter
9 of the U.S. Bankruptcy Code."® This chapter applies to municipalities and guarantees that, in the process of debt
resolution, unless the debtor consents, the court may not interfere in any of the political or governmental powers of
the municipalities or any of their properties or revenues.

More recently, Gianviti et al. (2010) based their proposal for a European Mechanism for Sovereign Debt Crisis
Resolution (ECRM) on a statutory regime. The same approach was adopted by the Stiglitz Commission in its report
Reforming the international monetary and financial system in the wake of the global crisis, which offers some sug-
gestions on how to set up such a mechanism. Opting for a statutory option is more complex both in terms of achieving
coordination, in a world with very heterogeneous creditors, and in collecting enough political support, as new global
institutions and mandates should be created. In spite of that, it could offer clearer and more balanced solutions to the
problems associated with negotiation and the share of burdens between creditors and debtors.

Lastly, the third alternative combines the two previous options, seeking a mix between voluntary action and judicial
response, in the same way the WTO operates in the field of commercial disputes (Ocampo, 2015). The proposal
would entail the option, within a set time limit, for an agreement to be reached through a process of voluntary
negotiation; once the deadline has run out, response to the excess-debt crisis would be left to an arbiter. The threat
of an arbiter’s decision would encourage creditors and debtors to become involved in the process of negotiation, and
for the chosen formula to share the burden reasonably. Although the most reasonable location for such an arbitration
court would be the United Nations, it may be more pragmatic to base it at the IMF through an amendment to its
foundational document (such as Ocampo, 2015, suggests).

18 This is one of the few formal mechanisms to deal with sovereign debtors, in this case oriented to municipalities
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EN Final remarks

If the principle of “leaving no one behind” is to be made effective, it is not enough that national policies take into
account the needs of more impoverished, marginalised, and vulnerable social sectors: it is also necessary that global
rules promote a fair distribution of development opportunities at the international level, in order to enssure that
countries have the capacities and resources to implement such policies. This latter purpose would require, at least:

®m  Firstly, that countries have the ability to build sound, efficient, and fair tax systems, in order to collect the
resources required for managing the economy and to properly fund their public policies;

®  Secondly, that countries have the capacity to define and implement their own policies in accordance with the
social preferences and priorities of their citizens and without external impositions;

B Thirdly, that an international mechanism of income redistribution be instituted, in order to correct asymmetries
between countries, to ensure universal minimum standards of social protection, as well as provision of global
public goods.

The two first conditions seek to guarantee the principles of economic allegiance? and fiscal self-determination of
nations, which are basic components in any approach to global justice. But in a world of deep distributive inequalities,
this is not enough, because fiscal capacities are highly correlated with countries’ income levels (van Apeldoorn, 2016).
Therefore, mechanisms of redistribution at the international level are needed (the third requirement). Development
cooperation should be part of those mechanisms, even if more binding and centralized procedures of international
redistribution would be more efficient and effective.

The lack of sufficient tax cooperation at the international level frustrates the two first requirements, insofar as it
reduces national capacities for raising tax resources and funding public policies. This opens the gates to a ‘race to
the bottom’ in tax rates among countries, to tax avoidance through profit-shifting activities by companies, which
reduces the tax basis, and to tax evasion by individuals and companies, based on the accepted existence of opaque
and non-cooperative jurisdictions. In the last five years, the international community has improved some of these
areas significantly, but the situation is far from satisfactory: as many studies show, the resources that developing
countries lose through these practices are at least double what they receive as international aid.

The absence of a mechanism for an orderly, timely, and fair procedure for sovereign debt-crisis resolution also works
counter to the two first criteria. This obliges debtor countries to follow procedures clearly controlled by creditors that
are limited in efficiency and highly asymmetric in the distribution of costs among the parties involved. In spite of
attempts, the international community has been unable to build an appropriate alternative to this problem.

Appropriate responses to these international problems would have to manifest benefits, in terms of efficiency and
welfare at the global level, and establish fundamentals for countries to take full advantage of their resources, funding
policies that will not leave (or push) any nation nor social sector behind.

19 'The principle of economic allegiance suggests that anyone who obtains significant benefits from an economic community should
pay taxes to that community
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